ST 99-0084-G L 02/24/1999 COVWUTER SOFTWARE

Dear

CGenerally, sales of "canned" conputer software are taxable retail sales in

Illinois regardless of the formin which the software is transferred.

of canned conputer software that are transferred or downl oaded over
Internet are taxable sales in Illinois. See 86 Ill. Adm Code 130
(This is a dlL).

February 24, 1999

Ms. XXXXX:

This letter is in response to your letter dated February 25, 1999

Sal es
t he
1935.

The

nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide ge
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 IIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

The purpose of this letter is to request a ruling on the taxability of
specific types of software sales transactions that our conpany intends
to enter into in Illinois during 1999. W contacted the Illinois
Departnment of Revenue by telephone on January 25, 1999, and were
instructed to contact your depart ment directly because the
representative we spoke to was unable to determine the taxability of
each of the follow ng specific types of software sales transactions.

Qur conpany develops and sells software that tracks and reports on
website activity. CQur sal espeople sell the software by phone, and our
company transfers the finished, custom zable software to our custoners

by downloading it to them over the Internet. W ship packaged
software and related manuals in less that 10% of our total sales
transacti ons. W also significantly custonmize at |east 50% of the
software originally downl oaded over the Internet by sending

consultants to do the work at the physical customer |ocation. W are
trying to find out which of these transactions is taxable, if any, and
to what extent. Any assistance your departnent can give us regarding
the taxability of the types of transactions described above would be
greatly appreci at ed.

To date, our conpany has had no sales in the state of Illinois.
However, we plan to open a sales office in the general Chicago area
during 1999, and have taken steps to file our NUC-1 Illinois Business

Regi stration.

Thank you.

ner al
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Encl osed, please find a copy of 86 Ill. Adm Code 130.1935 regarding
computer software. This regulation states, in part, as follows:

Computer software neans all types of software including operational,
applicational, utilities, conpilers, tenplates, shells and all other
forns. Canned software is considered to tangible personal property
regardless of the form in which it is transferred or transmtted,
i ncluding tape, disc, card, electronic neans or other nedia. The sal e
at retail, or transfer, of canned software intended for general or
repeated use is taxable, including the transfer by a retailer of
software which is subject to manufacturer licenses restricting the use
or reproduction of the software. (Enphasis added).

CGenerally, sales of "canned" conputer software are taxable retail sales in
II'linois regardless of the formin which the software is transferred. Sal es of
canned conputer software that are transferred or downl oaded over the Internet are
taxable sales in Illinois. See the enclosed copy of 86 Ill. Adm Code 130.1935
However, if the conputer software consists of custom computer prograns, then the
sal es of such software may not be taxable retail sales. See Section 130.1935(c).

Custom conputer prograns or software are prepared to the special order of
the custoner. The selection of pre-witten or canned prograns assenbled by
vendors into software packages does not constitute custom software unless rea
and substantial changes are nade to the progranms or «creation of program
interfacing logic. See Section 130.1935(c)(3).

If transactions for the licensing of conputer software neet all of the
criteria provided in Section 130.1935(a)(1), neither the transfer of the software
or the subsequent software updates will be subject to Retailers' Cccupation Tax.

A license of software is not a taxable retail sale if:

A) It is evidenced by a witten agreenent signed by the |licensor and the
cust omer;

B) It restricts the customer's duplication and use of the software;

(@) It prohibits the customer fromlicensing, sublicensing or transferring

the software to a third party (except to a related party);

D) The vendor will provide another copy at mnimal or no charge if the
custoner | oses or damages the software; and

E) The custoner nust destroy or return all copies of the software to the
vendor at the end of the license period.

As stated above, |icenses of conputer software are not taxable if they neet
all of the criteria listed in Section 130.1935(a)(1). However, item (D) of that
part requires the license to contain a provision requiring the vendor to provide
another copy at mnimal or no charge if the custoner |oses or damages the
software. The Departnent has deenmed software |icense agreenents to have net this
criteria if the agreenments do not contain a provision about the |oss or damage of
the software, but the vendors' records reflect that they have a policy of
providing copies of software at mnimal or no cost if the customers |ose or
destroy the software.
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Iltem (E) of this part also requires a license to require a custoner to
destroy or return all copies of the software to the vendor at the end of the
license period. The Departnent has al so deened a perpetual |icense agreenment to
qualify for this criterion even though no provision is included in the agreenents
that require the return or the destruction of the software.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information D vision at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A Jarvis
Associ at e Counsel

MAJ: msk
Enc.



